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CORPORATE GUARANTEES

New battleground
in tax disputes

GST on corporate guarantees is likely to be shaped in
courtrooms rather than in policy chambers: Experts

MONIKA YADAV
New Delhi, 17 June

In October 2024, Jindal
Stainless challenged a Goods
and Services Tax (GST) notice
in the Delhi High Court. It
was about corporate
guarantees issued to related
parties by its former group
company, Jindal Stainless
(Hisar), before their merger
in March 2023.

The tax department
argued that these guarantees
— extended to banks and
financial institutions —
qualified asa “supply of
services” under GST law,
making them liable to 18 per
cent tax.

Jindal Stainless contested
the taxability of such
guarantees, especially when
issued without any
consideration, and
challenged the retrospective
application of new rules and
circulars. The Delhi High
Court granted interim
protection against coercive
action, and the case has since
become a reference point for
the growing legal uncertainty
surrounding GST on
corporate guarantees. These
guarantees, though
traditionally used as internal
financial support within
corporate structures, have
now come under intense
scrutiny, raising alarm across
industries.

The backdrop

In the business world,
corporate guarantees serve as
aroutine internal
mechanism. They allow
group entities to support one
another, often enabling
subsidiaries to raise loans or
obtain credit lines with the
backing of a stronger parent
company. These transactions
typically happen without any
monetary consideration.
However, under India’s GST
law, they have become a
subject of legal uncertainty,
leading to disputes and
concerns among companies
and tax experts.

Before the introduction of
GST in 2017, corporate
guarantees between related
parties were not considered
taxable under the service tax
regime, unless there was a
direct and significant
consideration involved.
Businesses could extend
guarantees internally without
fear of tax liability, especially
in cases where the guarantee
was issued.

Unlike the earlier regime,
GST introduced a broader
scope of taxation under its
definition of “supply”, and
further expanded it through
ScheduleIofthe CGST Act,
which brings within its fold
transactions between related
persons even when made
without consideration.

Still, ambiguity persisted
over whether an internal
corporate guarantee qualified
asa “supply of service.” Tax
professionals were divided on
whether such transactions
should be taxed at all,
particularly when issued
without consideration and
where no actual service was
delivered. This grey arealed
touneven tax enforcement
and mounting legal
uncertainty.

Tobring clarity, the
government amended the
CGST Rules in October 2023
by inserting sub-rule (2) to
Rule 28. The new rule states
that the value of a corporate
guarantee provided by a
company to its related party
in India—without any
consideration—shall be
deemed tobe 1 per cent of the
guarantee amount per
annum, or the actual
consideration charged,
whichever is higher.

The aim was to create a
standard valuation
framework and close
perceived loopholes. But the
amendment, far from settling
theissue, has opened the
floodgates of litigation.
Companies across sectors,
especially in capital-intensive
and input tax credit (ITC)-
restricted industries like real
estate, power, and renewable
energy, are now contesting
both the taxability and the
method of valuation. ITC is

Casefile

m Corporate guarantees
between related parties
have become a
contentious issue under
GST, especially after a
2023 rule mandated a
deemed valuation of 1%
per annum

m The government
clarified in 2024 that
GST at 18% would
apply on this deemed
value, triggering
significant tax liability—
even if guarantees are
never invoked

= While full ITC
availability exempts such
guarantees from this
valuation rule,

the credit a registered
taxpayer can claim for the
GST paid on purchases used
forbusiness, to offset their
GST liability on sales.

A 2024 clarification by the
government further
heightened tensions by
stating that GST should be
paid at 18 per cent on the 1 per
cent valuation per annum. In
effect, a corporate guarantee
issued for 10 years could
attract an upfront tax burden
of 10 per cent of the
guaranteed amount,
regardless of whether the
guarantee is ever invoked.

Law vs business reality
Legal experts and companies
argue that such taxation is not
only burdensome but also
conceptually flawed.
Harpreet Singh, Partner at
Deloitte, says the
fundamental issue is whether
such guarantees qualify as
“supply” atall.

“GST on corporate
guarantee is under challenge
on various grounds. Few
strong arguments include
this being in the nature of
shareholder function and not
taxable services; thereisno
real service flowing from
guarantor to borrower; the
same is in the nature of
‘actionable claims’, not liable
tax,” said Singh.

Adding to the legal
complexity, Kumar
Visalaksh, partner at
Economic Laws Practice,
highlights the arbitrariness of
the 1 per cent per annum
valuation formula.

“The 2024 amendment
escalated the burden,
requiring companies to pay 18
per cent GST on 1 per cent of
the guaranteed amount per
annum — translatingtoa
staggering 10 per cent upfront
tax for a 10-year guarantee,
even ifthe guarantee is never
invoked,” said Visalaksh. The
clarification and amendments
have sparked a wave of
litigation, with corporations
across sectors like power,
renewable energy, oil and gas,
and real estate challenging the
rule’s validity, he added.

By the 2024 amendment,
the government excluded the
mandatory application of the 1
per cent per annum valuation
for cases where recipients can
claim full input tax credit.
However, other sectors, like
powet, petroleum, liquor, and
real estate — ineligible for ITC
— remain disproportionately
impacted.

Indeed, a spate of writ
petitions has been filed in
several high courts. Big
names such as Sterlite Power,
Vedanta, JSW Energy, Azure
Power, SAEL, and Acme
Cleantech are among the
petitioners, challenging both
the constitutionality of the
levy and the fairness of the
valuation method.

According to Vivek Jalan,
partner with Tax Connect
Advisory Services, the phrase
“full ITC” in Rule 28(2) isthe
root cause of the confusion
post the clarification in
October 2024. “For example,
consider a case of a real estate
company which sells
property post completion
without GST (asin such cases
GSTisnot applicable) and
reverses proportionate ITC
(asthe supply is exempt). Can
itbe assumed that “full ITC”
isnot available and hence the
benefit of reliefu/r 28(2) isnot

interpretation issues
persist, more so in ITC-
restricted sectors like
real estate and power

m Several large firms
have challenged the tax
in court, arguing there’s
no actual ‘supply of
service' involved and
calling the valuation
method arbitrary

m Despite mounting
litigation, the
government maintains
its stance, citing
Schedule | of the CGST
Act and denying export
status to cross-border
guarantees issued
without forex inflow

available? The issue is the same
in almost all sectors,” explains
Jalan.

“Even where the recipient
takes full ITC by raising
invoices post facto now,
interest and penalty is being
litigated even when the
transaction isrevenue
neutral,” Jalan stated.

Government stand

Despite the litigation, the
government stands firm on its
position. According to a senior
official from the ministry of
finance, the tax department
haslegal grounds to levy GST
on corporate guarantees under
ScheduleIofthe CGST Act.

“Services between related
persons are liable to GST, even
if made without
consideration,” the official
said. A corporate guarantee
extended by a parent company
to its wholly owned subsidiary
qualifies as a service and is,
therefore, taxable, he
explained. The law treats the
parent and subsidiary as
separate legal entities, making
the transaction subject to GST,
hesaid.

The official added that
while the burden may be
neutralised where ITC is
available, it becomes a cost
where ITC is restricted, such as
in the case of real estate or

petroleum companies. “At
present, there is no proposal to
relax GST on corporate
guarantees or to revisit their
valuation, as the provision was
only recently introduced.”

The situation becomes
even more complex in cross-
border related party
transactions, according to
experts. Indian companies
often extend guarantees to
overseas subsidiaries or group
entities. Since these are
typically issued without any
incoming foreign exchange,
the tax authorities argue that
such transactions do not
qualify as ‘export of services’
under GST law.

This hasled to another area
of litigation. The authorities
are demanding tax on these
transactions using the same 1
per cent valuation mechanism,
while companies claim that
the guarantees are not
“supplies” in the first place,
and even if they were, they
should qualify as exports. The
absence of consideration and
foreign exchange inflow,
however, is being cited by tax
officials to deny export status.

Sectoral unevenness
Although the government
clarified in 2024 that the 1 per
cent valuation rule under
Rule 28(2) does not apply

where the recipient entity is
eligible to avail full ITC, this
hasn’t entirely resolved the
matter. Tax authorities are
still issuing notices and
raising demands even in cases
where ITC is fully available,
ignoring the exception
written into the rule itself.

This creates a peculiar
situation where sectors eligible
for full ITC, such as
manufacturing or IT, may
technically escape the tax
burden, but still face
compliance headaches. On the
other hand, ITC-blocked
sectors end up absorbing the
full tax cost, raising concerns
of sectoral discrimination.
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“Despite the explicit
exclusion, the authorities are
demanding tax at 1 per cent per
annum even where the
recipients are eligible to avail
full ITC. Asaresult,
determining the value and the
frequency at which the taxisto
be paid remains a contentious
issue, leading to ongoing
disputes from authorities,”
said Shivam Mehta, Executive
Partner with Lakshmikumaran
&Sridharan.

With no clear consensus,
the fate of GST on corporate
guarantees is likely to be
shaped in courtrooms rather
than in policy chambers,
say experts.
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