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InOctober2024, Jindal
StainlesschallengedaGoods
andServicesTax (GST)notice
in theDelhiHighCourt. It
wasaboutcorporate
guarantees issuedto related
partiesby its formergroup
company,JindalStainless
(Hisar), before theirmerger
inMarch2023.
Thetaxdepartment

arguedthat theseguarantees
—extendedtobanksand
financial institutions—
qualifiedasa“supplyof
services”underGSTlaw,
makingthemliable to18per
cent tax.
JindalStainlesscontested

the taxabilityof such
guarantees, especiallywhen
issuedwithoutany
consideration,and
challengedtheretrospective
applicationofnewrulesand
circulars.TheDelhiHigh
Courtgranted interim
protectionagainst coercive
action,andthecasehassince
becomeareferencepoint for
thegrowing legaluncertainty
surroundingGSTon
corporateguarantees.These
guarantees, though
traditionallyusedas internal
financial supportwithin
corporate structures,have
nowcomeunder intense
scrutiny, raisingalarmacross
industries.

Thebackdrop
Inthebusinessworld,
corporateguaranteesserveas
aroutine internal
mechanism.Theyallow
groupentities tosupportone
another,oftenenabling
subsidiaries toraise loansor
obtaincredit lineswiththe
backingofastrongerparent
company.Thesetransactions
typicallyhappenwithoutany
monetaryconsideration.
However,under India’sGST
law, theyhavebecomea
subjectof legaluncertainty,
leadingtodisputesand
concernsamongcompanies
andtaxexperts.
Before the introductionof

GSTin2017,corporate
guaranteesbetweenrelated
partieswerenotconsidered
taxableunder theservice tax
regime,unless therewasa
directandsignificant
considerationinvolved.
Businessescouldextend
guarantees internallywithout
fearof tax liability,especially
incaseswheretheguarantee
was issued.
Unlike theearlier regime,

GSTintroducedabroader
scopeof taxationunder its
definitionof“supply”,and
furtherexpandedit through
Schedule Iof theCGSTAct,
whichbringswithin its fold
transactionsbetweenrelated
personsevenwhenmade
withoutconsideration.
Still, ambiguitypersisted

overwhetheraninternal
corporateguaranteequalified
asa“supplyofservice.”Tax
professionalsweredividedon
whethersuchtransactions
shouldbetaxedatall,
particularlywhenissued
withoutconsiderationand
wherenoactualservicewas
delivered.Thisgreyarea led
touneventaxenforcement
andmounting legal
uncertainty.
Tobringclarity, the

governmentamendedthe
CGSTRules inOctober2023
byinsertingsub-rule (2) to
Rule28.Thenewrulestates
that thevalueofacorporate
guaranteeprovidedbya
companyto its relatedparty
inIndia—withoutany
consideration—shallbe
deemedtobe1percentof the
guaranteeamountper
annum,or theactual
considerationcharged,
whichever ishigher.
Theaimwastocreatea

standardvaluation
frameworkandclose
perceived loopholes.But the
amendment, far fromsettling
the issue,hasopenedthe
floodgatesof litigation.
Companiesacrosssectors,
especially incapital-intensive
andinput taxcredit (ITC)-
restricted industries likereal
estate,power,andrenewable
energy,arenowcontesting
boththetaxabilityandthe
methodofvaluation. ITCis

thecreditaregistered
taxpayercanclaimfor the
GSTpaidonpurchasesused
forbusiness, tooffset their
GSTliabilityonsales.
A2024clarificationbythe

government further
heightenedtensionsby
statingthatGSTshouldbe
paidat18percentonthe1per
centvaluationperannum.In
effect,acorporateguarantee
issuedfor10yearscould
attractanupfront taxburden
of10percentof the
guaranteedamount,
regardlessofwhether the
guarantee isever invoked.

Lawvsbusiness reality
Legalexpertsandcompanies
arguethatsuchtaxationisnot
onlyburdensomebutalso
conceptuallyflawed.
HarpreetSingh,Partnerat
Deloitte, says the
fundamental issue iswhether
suchguaranteesqualifyas
“supply”atall.
“GSToncorporate

guarantee isunderchallenge
onvariousgrounds.Few
strongarguments include
thisbeing inthenatureof
shareholder functionandnot
taxableservices; there isno
real serviceflowingfrom
guarantor toborrower; the
sameis inthenatureof
‘actionableclaims’,not liable
tax,”saidSingh.
Adding to the legal

complexity,Kumar
Visalaksh,partnerat
EconomicLawsPractice,
highlights thearbitrarinessof
the1percentperannum
valuation formula.
“The2024amendment

escalatedtheburden,
requiringcompaniestopay18
percentGSTon1percentof
theguaranteedamountper
annum—translatingtoa
staggering10percentupfront
taxfora10-yearguarantee,
eveniftheguaranteeisnever
invoked,”saidVisalaksh.The
clarificationandamendments
havesparkedawaveof
litigation,withcorporations
acrosssectorslikepower,
renewableenergy,oilandgas,
andrealestatechallengingthe
rule’svalidity,headded.
Bythe2024amendment,

thegovernmentexcludedthe
mandatoryapplicationofthe1
percentperannumvaluation
forcaseswhererecipientscan
claimfull inputtaxcredit.
However,othersectors, like
power,petroleum,liquor,and
realestate—ineligibleforITC
—remaindisproportionately
impacted.
Indeed,aspateofwrit

petitionshasbeenfiledin
severalhighcourts.Big
namessuchasSterlitePower,
Vedanta,JSWEnergy,Azure
Power,SAEL,andAcme
Cleantechareamongthe
petitioners,challengingboth
theconstitutionalityof the
levyandthefairnessof the
valuationmethod.
AccordingtoVivekJalan,

partnerwithTaxConnect
AdvisoryServices, thephrase
“full ITC” inRule28(2) is the
rootcauseof theconfusion
post theclarificationin
October2024.“Forexample,
consideracaseofarealestate
companywhichsells
propertypostcompletion
withoutGST(as insuchcases
GSTisnotapplicable)and
reversesproportionate ITC
(as thesupply isexempt).Can
itbeassumedthat“full ITC”
isnotavailableandhencethe
benefitof reliefu/r28(2) isnot

available?Theissue is thesame
inalmostall sectors,”explains
Jalan.
“Evenwheretherecipient

takes full ITCbyraising
invoicespost factonow,
interestandpenalty isbeing
litigatedevenwhenthe
transactionis revenue
neutral,”Jalanstated.

Government stand
Despite the litigation, the
governmentstandsfirmonits
position.Accordingtoasenior
official fromtheministryof
finance, thetaxdepartment
has legalgroundsto levyGST
oncorporateguaranteesunder
Schedule Iof theCGSTAct.

“Servicesbetweenrelated
personsare liable toGST,even
ifmadewithout
consideration,” theofficial
said.Acorporateguarantee
extendedbyaparentcompany
to itswhollyownedsubsidiary
qualifiesasaserviceand is,
therefore, taxable,he
explained.The lawtreats the
parentandsubsidiaryas
separate legal entities,making
the transactionsubject toGST,
hesaid.
Theofficialaddedthat

while theburdenmaybe
neutralisedwhereITCis
available, itbecomesacost
whereITCis restricted, suchas
inthecaseof realestateor

petroleumcompanies. “At
present, there isnoproposal to
relaxGSToncorporate
guaranteesor torevisit their
valuation,as theprovisionwas
onlyrecently introduced.”
Thesituationbecomes

evenmorecomplex incross-
borderrelatedparty
transactions,accordingto
experts. Indiancompanies
oftenextendguarantees to
overseassubsidiariesorgroup
entities.Sincetheseare
typically issuedwithoutany
incomingforeignexchange,
thetaxauthoritiesarguethat
suchtransactionsdonot
qualifyas ‘exportofservices’
underGSTlaw.

Thishas ledtoanotherarea
of litigation.Theauthorities
aredemandingtaxonthese
transactionsusingthesame1
percentvaluationmechanism,
whilecompaniesclaimthat
theguaranteesarenot
“supplies” inthefirstplace,
andevenif theywere, they
shouldqualifyasexports.The
absenceofconsiderationand
foreignexchange inflow,
however, isbeingcitedbytax
officials todenyexportstatus.

Sectoralunevenness
Although thegovernment
clarified in 2024 that the 1per
cent valuation ruleunder
Rule 28(2) doesnot apply

where the recipient entity is
eligible to avail full ITC, this
hasn’t entirely resolved the
matter. Tax authorities are
still issuingnotices and
raisingdemands even in cases
where ITC is fully available,
ignoring the exception
written into the rule itself.
Thiscreatesapeculiar

situationwheresectorseligible
for full ITC,suchas
manufacturingor IT,may
technicallyescapethetax
burden,butstill face
complianceheadaches.Onthe
otherhand, ITC-blocked
sectorsendupabsorbingthe
full taxcost, raisingconcerns
ofsectoraldiscrimination.

“Despite theexplicit
exclusion, theauthoritiesare
demandingtaxat1percentper
annumevenwherethe
recipientsareeligible toavail
full ITC.Asaresult,
determiningthevalueandthe
frequencyatwhichthetax is to
bepaidremainsacontentious
issue, leadingtoongoing
disputes fromauthorities,”
saidShivamMehta,Executive
PartnerwithLakshmikumaran
&Sridharan.
Withnoclearconsensus,

thefateofGSToncorporate
guarantees is likely tobe
shapedincourtroomsrather
thaninpolicychambers,
sayexperts.
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Case file
Corporate guaranteesn
between related parties
have become a
contentious issue under
GST, especially after a
2023 rule mandated a
deemed valuation of 1%
per annum
The governmentn
clarified in 2024 that
GST at 18%would
apply on this deemed
value, triggering
significant tax liability—
even if guarantees are
never invoked
While full ITCn
availability exempts such
guarantees from this
valuation rule,

interpretation issues
persist, more so in ITC-
restricted sectors like
real estate and power
Several large firmsn
have challenged the tax
in court, arguing there’s
no actual ‘supply of
service’ involved and
calling the valuation
method arbitrary
Despite mountingn
litigation, the
government maintains
its stance, citing
Schedule I of the CGST
Act and denying export
status to cross-border
guarantees issued
without forex inflow
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Newbattleground
in taxdisputes
GST on corporate guarantees is likely to be shaped in
courtrooms rather than in policy chambers: Experts


